
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat t ,er  of  the pet i t ion

o f

]RVING MALKIN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes  unde r  A r t i c l e  (X )  Zz

AFFIDAVIT OF MAILING

of  the
Tax Law for the Year(s) OttrffififiOdre0(

Sta te  o f  New York
County of A]ba1y

John Huhn

i lne is  an employee of  the

age,  and that  on the 29th

Not ice of  Decis ion

,  being duly sworn, deposes and says that.

Department of Taxat ion and Finance, over 18 years of

day of September ,  Ln? ,  tshe served the within

by (cert i f ied) mai l  upon lrv ing Malkin

Lhe pet i t ioner in the within proceeding,

seeure ly  sea led  pos tpa id  \ r rapper  addressed

tr{Frurxxrnrxnp(i6rI

by enclos ing a t rue copy thereof  in  a

as fo l lows:  I rv ing Malk in
196^60 67th Avenue
Flushing, New York 11165

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  Sta tes  PosEa l  Serv ice  w iEh in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the XF{FXffiXIOffi]rUf

X9&)fui l  pet i t ioner herein and that the address set forth on said wrapper is the

las t  known address  o f  the  @ peL i t ioner .

Sworn to before me this

September

rA-  3 (2 /7  6)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEAis euneRu

ALBANY, NEW YORK 12227

Septcubcr 8 t 1Wl

Irvlag ldalhi.n
196*60 67th tvruuc
Shrshlag, lfcv Tork 11165

Dcar lb. lhlkltrr

Please take notice of the Decloton
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(I) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 lloatba
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Taxing Bureau's Representat ive

..-.._,:$l

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

DtrREUrqn

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

IRVING MALKIN :  DECISION

for  Redeterminat ion of  a  Def ic iency or  for

Refund of Personal- Ineome Tax under Art icle :
22 of the Tax Law for the Years 1969 and 1970

:

Pet i t ioner ,  I rv ing Malk in ,  196-60 67th Avenue,  F lushing,

New York 11165,  f i l -ed a pet i t ion for  redeterminat ion of  a  de-

f iciency or for refund of personal income tax under ArtLcl,e 22

of  the Tax Law for  the years 1969 and 1,970.  (F i l -e  No.  L3897)  .

A formal  hear ing was held before Wi l l iam J.  Dean,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  New York,  New York,  or1 June 13,  L977 at  1 :15 P.M.

Pet i t ioner ,  I rv ing Malk in ,  appeared pro sg.  The Income Tax

Bureau appeared by Peter  Crot ty ,  Ese,  (prank Levi t t ,  EsQ.,  o f

counsel-) .

ISSUE S

I .  lVhether the assessment for 1969 withholding taxes

to be due was made within three years after the return was

as requi red by sect ion 683 (a)  o f  the Tax Law?

sa id

f i l ed ,
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I I .  lVt rether  pet i t ioner  was a "person" ,  as def ined under

sect ion 685(n)  of  the Tax Law,  regui red to  co l l -ect ,  account  for ,

and pay over withholding taxes?

I1I .  l r / t re ther  pet i t ionerrs  conduct  in  not  pay ing over  such

withholding taxes to the fncome Tax Bureau was wil l- fu1, within

the meaning and in tent  o f  sect ion 685 (g)  o f  the Tax Law?

FII$DINGS OF FACT

l .onAp r i l 13 ,LgT3 , t he rncomeTaxBureau i ssuedaS ta te -

ment  of  Def ic iency to  pet i t ioner ,  ind icat ing a def ic iency for  the

wi thhold ing tax per iod Ju ly  I  to  December 31,  1959 of  $6,OL2.82,

and a deficiency for the withholaing tax period January 15 to

Apr i l -  30 ,  1970  o f  $3 ,063 .89 .  The  to ta l  s ta ted  to  be  due  amoun ted

to  $g ,076 .7 l - .  I n  acco rdance  w i th  the  a fo resa id  s ta temen t  o f

def ic iency a Not ice of  Oef ic iency was issued in  sa id amount '

2 .  Somet ime in  1969,  pet i t ioner  was persuaded by Haro ld

Lane and Edgar  Bar to l -ucc i ,  pr inc ipa ls  of  Instore Adver t is ing '  Inc '

to l-eave Jet Lithographic, a company wtrich petit ioner headed, to

work for a newly formed company, LBM Lithographers, Inc. (The

company name, LBM, \^ras formed from the first letter of the

surnames, Lane, Bartolucci and Malkin,

3.  Messrs.  Lane and Bar to lucc i  to ld  pet i t ioner  that  they

would provide him with various national- accounts, such as Revlon'
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2l Brands, Yardley and Bulova. Petit ioner was to supply the

print ing know-how and Messrs. Lane and Bartolucci would furnish

the customers. Petit ioner brought with him to the new business

a pr in t ing machine wor th some $50,000.00 and camera eguipment '

4. Petit ioner became president of LBM Lithographers and

a 50% stockholder .  Pet i t ioner  test i f ied that  the accountant  for

Instore Advert ising handl-ed the bookkeeping and payment of bi l-Is.

Petit ioner was a signatory on checks. Company checks reguired

two s ignatures.

5.  New York State rncome Tax Bureau,  Form rT-2101-S(2)  for

the second ser,ni-annuaL period due January 3I, L97O for taxes

withheld for the period JuIy 1 to December 31, 1969 was signed

by pet i t ioner  in  h is  capaci ty  as pres ident  o f  LBM Li thographers.

The statement  ind icates that  a  remi t tance of  $6,012.82 was made.

No remittance was received bv the Income Tax Bureau.

6. New York State Income Tax Bureau Form IT-2101-SM for

l97O (nnployers semi-monthl-y return of New York State personal

income tax withhel-d) \^/as signed by petit loner, also in his

capacity as president. The statement indicates that a remittance

of  $3,063.89 was made.  No remi t tance r , ' ras received by the Income

Tax Bureau.
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7.  Concern ing the tax l iab i1- i ty ,  pet i t ioner  test i f ied as

fo l lows:

They [Messrs. Lane and Bartolucci] put something
in front of me and they hrere my partners. I would have
to s ign.  Somet imes you s ign a tax th ing,  you donr t  send
money avrayr 1zou have to sign it .  The eventually you do
send money.  That  is  the posi t ion I  was in  reaI ly .  I
d idnr t  have the say that  I  shoul -d have had.  (Tr . ,  p .  16)

* * : t

Q. Mr. Malkin, when did you f irst beeome aware
that  the tax l iab i l i ty  was not  pa id?

A. WeII, I  got to assume and I am going to go by
what I think, I  assume there may have been a problem
with the tax l - iab i l i ty  whi l -e  I  was there.  I  d idnr t  know
what  d isposi t ion was being taken wi th  pay ing that  th ing.
(T r . ,  p .  23 )

* * *

Q. Do you know if any payment was made by the
corporat ion and/or  i ts  o f f icers to  any credi tors ,  a f ter
the withholding tax was due to the State of New York?

A.  was any monies paid to  credi tors?
Q, Credi tors  af ter  the wi thhold ing tax was due to

the State of New York.
A. I would imagine they would have to, i f  they were

going to purchase more paper or ink, they woul-d hold

Q, while you were there, sir,  whil-e you were in
the corporat ion.

A.  Did they pay any other  credi tors?
Q. Were any other creditors paid after the withhold-

ing tax was due to the State of New York?
A. I would say it  would be logical that i t  would be.

(T r . ,  p .  25 )
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8. Petit ioner left LBM Lithographers sometime in the

middl -e of  1970,  af ter  the nat ional  accounts promised by Messrs.

Lane and Bartolucci fai led to material- ize. The company later

went  out  o f  bus iness.

9. The Internal- Revenue Service subsequently issued a

personal  assessment  against  pet i t ioner  for  wi thhold ing taxes.  The

Fede ra l  t ax  c l a im  o f  $20 ,000 .00  was  se t t } ed  f o r  $1 ,2L5 .8O .

l -0 .  The three-year  s tatutory  per iod,  sect ion 683(a)  of  the

Tax Law,  expi red pr ior  to  the fncome Tax Bureauts issu ing

statements of  def ic iencv to  Messrs.  Lane and Bar to lucc i .

coNcl,usroNs oF r,Aw

A. fhat  the Statement  of  Def ic iency is  dated Apr i l -  13,

L973. The return for the withhol-ding period July I to December 31,

1969 was received by the Income Tax Bureau on February 10, L97O.

However, the return is deemed to have been f i l-ed as of Apri l  15,

L97O as s tated in  sect ion 683 (b)  (2)  o f  the Tax Law.  Thus the

Statement  of  Def ic iency was issued wi th in  the three-year  l imi ta t ions

on  assessmen t .  (Tax  Law ,  sec t i on  683 (a ) ) .

B. That petit ioner was president of LBM Lithographers. He

was al-so an authorized signatory of corporate checks and signed

corporate tax forms in  h is  capaci ty  as pres ident ;  that  pet i t ioner

is  a "person"  wi th in  the meaning of  sect ion 685(n)  of  the Tax Law.
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c.  That  sect ion 685(g)  of  the rax La\ / t /  prov ides:  "Any

person required to col- lect, truthful l-y account for and pay over

the tax imposed by th is  ar t ic le  who wi l l fu l l -y  fa i l -s  to  . . .

t r u th fu l l y  accoun t  f o r  and  pay  ove r  such  tax . . . sha l l . . . b€  l i ab le

to a penal ty  equal  to  the to ta l  amount  of  the tax, . . "  Under  th is

provision, a person responsible for col lecting any paying taxes

withhela from employeesr wages is l iab1e for a one hundred percent

civi l  penalty i f  he wil- l- fuJ-Iy fai ls to col l-ect and pay over the

tax .

D. That LBM Lithographers was obligated to withhold

empl-oyee income taxes within the intent and meaning of section 671

of the Tax Law. petit ioner, as president of LBM Lithograptrers, and

an authorized signatory of corporate checks, who signed corporate

tax forms in  h is  capaci ty  as pres ident ,  had a responsib i l i ty  to

ensure that any money deducted was held as a "special fund in

t rus t  f o r  t he  tax  eommiss ion "  (Tax  Law,  sec t i on  675 ) ;  t ha t

pet i t ioner  wi1- l fu1- ly  fa i led to  pay the tax wi th in  the meaning

of  sect ion 685(g)  of  the Tax l raw,  in  that  he knowLngLy '

deliberately and voluntari ly disregarded his obligations under the

statute. Mtr. of Levin v- Gallman, court of Appeals (Memorandum

dec is ion  da ted  June  ] -9 ,  L977) .



E. That

the not ice of

the  pe t i t i on  o f

oef ic iency dated

Malkin is denied and

13 ,  L973  i s  sus ta ined .

7

I rv ing

Apr i I

DATED: Albany, New York

September 29, L977

STATE TAX COMMISSION

COMMISSTONER

COMMISSIONER


